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| 8 Whither Neutrality?

Mediation in the Twenty-first Century

LEAH WING

In discussions of dispute resolution, we begin these days with the assump-
tion that neutrality in mediation is essential. That we should even concern
ourselves with where neutrality is going, therefore, may appear superfluous.
Since the eighteenth century, neutrality has been a core element of dispute
resolution theory and practice, both inside and outside U.S. courts. As we
embark upon the twenty-first century and find ourselves in the midst of one
of the periodic resurgences of dispute resolution in the history of the United
States,! 1 believe we do well to examine mediation’s core values, its effective-
ness, and its ability to respond to the material conditions of U.S. society as
well as to an increasingly global economy and political reality.

In the early years of the twenty-first century, what role does neutrality
play in the structure of mediation and does it attend to the needs and ex-
pectations of the users of these services and of society? In what ways have
central values of mediation such as neutrality been upheld or eroded by its
increasing institutionalization and the formalization of its practices? And
perhaps most importantly, whose interests are being served by mediation
and other alternative dispute resolution (ADR) processes based on the con-
cept of neutrality?

This chapter looks at the role of neutrality in the mediation field, fol-
lowed by an exploration of its problems. I conclude with some recommen-
dations and predictions about the role of neutrality in mediation’s future in
the United States. My primary interest in this interrogation of neutrality is to
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challenge the discourse and mythology of neutrality that it serves all equally.
As a consequence, the analysis of problems associated with neutrality and
my attending recommendations will not be aimed toward demonstrating
how our attempts to be neutral fail nor will I propose pathways to rectify
shortcomings. Rather I wish to engage the reader in considering how a focus
on neutrality is misplaced and actually perpetuates a hegemony that serves
some better than others. Such results fall far short of offering everyone a
fair and accessible process for self-empowered relationship and agreement
building. We can undoubtedly do better, and both participants and the vi-
sions offered by our own field demand no less.

From the beginning of this new wave of attention to mediation, the goals
of those promoting it have been diverse: increasing the efficient administra-
tion of overcrowded courts;? offering opportunities for self-determination
and mutual problem solving,? transforming individuals into more morally
developed human beings,* and using its “magic™” to aid in the healing of re-
lationships and communities.® Nonetheless, there is a unifying set of beliefs
that ties together these seemingly disparate visions of mediation as a tool of
volunteers, as a profession, and as a field of study.

These shared beliefs are manifested in the typical descriptions of media-
tion. For example, mediation is commonly defined as a neutral process for
resolving conflicts in which a neutral third party—someone not involved in
the dispute—facilitates communication and resolution of a conflict.” These
“neutral third parties” are framed as unbiased, impartial, and “disinter-
ested” in the content of the discussion and any agreement to be reached by
the parties. In fact, mediators are seen as only interested in the process, in
ensuring that it is fair and that parties to the dispute are the decision mak-
ers on any mutually acceptable agreement formulated. The combination of
these characteristics mark mediation as fundamentally different from other
methods of dispute resolution. And central to the success and popularity of
mediation, it is argued, are these qualities of self-determination, of win/win
agreements grounded in a voluntary and fair process.®

It is instructive to unpack these core attributes and note their relation-
ship to neutrality. Neutrality is seen as the condition making it possible
for parties to raise any topic that concerns them, negotiate with other(s),
and come to a resolution of their own accord. This aspect of neutrality
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supports empowerment and self-determination and is referred to as impar-
tiality because the mediator does not take sides over the content of the con-
flict or its resolution. The other element neutrality consists of is defined as
equidistance—how mediators should position themselves in rela;i@n to the
parties and to the content of their discussions. Equidistance rek;ﬁires me-

diators to balance their interventions equally (symmetrically) between all
disputing parties, not favoring one person over the other. In othér words,
equidistance requires a symmetrical relationship between the mediétors and
the parties.” '

Therefore, symmetry {as demonstrated by procedural fairness) and im-
partiality are the key components of neutrality and are the raison d’gtre
for many intervention strategies. Procedural fairness (read syrnrn‘etry) is be-
lieved to create a legitimate process, thereby serving all participants. This
approach to conflict resolution reflects a particular cultural worldview that,
for the most part, has gone unnamed and unexamined in the ﬁeld 10 Ironi-
cally then, while articulating a commitment to neutrality and p;esentmg it
as universally applicable and value-free, in actuality, the mediatiij)n; field has
routinely espoused a particular set of cultural beliefs that have been its driv-
ing force in this country. ‘

These values are imbedded in a Western ideology of positivism that as-
sumes it is possible for the observer to be separate from the observed; that
one can conduct an intervention (whether it be as a scientistfleading an
experiment or as a judge, jury, or mediator engaged in a proceedlng) with-
out having one’s own experiences or values permeate the process 11 This
outlook does not take into account that valuing distance between a conflict
intervener and disputing parties is a cultural belief; it does not consnder the
impact the intervener has on the course of a mediation as he or she guldes
the process by asking certain questions and not others. ;

A commitment to the Western values of positivism and its zattending
concept of neutrality are at the core of the hegemonic paradigm permeating
mediation literature and practice in the United States.12 A desire for neutral-
ity and symmetry is a part of Western liberal philosophy!3 that offers both
as the antidote to inequality. Although this is undoubtedly driven by a care

and concern for fairness, it raises the question, What are the consequences

when a mediator treats equally those who are on an uneven p}

a);fing field?
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In a stratified society, we must ask what is the meaning of being neutral, of
seeing oneself as capable of being neutral, and what is the result of treating
all participants in the same manner? When differing experiences of violence
and of access to power, decision making, and respect impact the lives of the
participants, who is better served when power inequities are attended to by
symmetry and neutrality? Such questions lead us into an examination of the
scholarship of the field.

Interestingly, what has been central to the literature of both the champi-
ons and the critics of mediation is a discussion of fairness and its relationship
to the sacred value of neutrality. In fact, critics have argued from early on
that attempts to offer a fair and neutral process in private settings without
the protection of public scrutiny and the ability to appeal or enforce agree-
ments can reinforce power imbalances and steer disenfranchised populations
further away from rights protection and enforcement.!* In other words, a
process may offer neutrality on its surface through procedural fairness, but
despite this, it can reinforce those inequities that exist outside the mediation
session and on a grander scale within society. Critics have been particu-
larly concerned about how mediation can prevent or undermine structural
changes based on precedent-setting legal decisions.!?

Such critiques have focused primarily on mediation’s role within a larger
social system rife with inequality. And their conclusions have been that dis-
pute resolution must be grounded in and responsive to the larger societal
context, and that individuating and privatizing disputes within a sc-called
neutral setting violates this requirement. This literature—generated primar-
ily by critical legal and critical race scholars—has challenged the heart of
the mediation field and its belief that neutrality on a micro level is possible
and is valuable.

Despite these attacks—and at times because of them—the vast majority
of those defending and promoting mediation have focused on the positive
aspects of neutrality for empowering people and resolving disputes on the
individual, organizational, and community levels. Scholarship {both quali-
tative and quantitative) has rigorously sought to demonstrate~~and many
believe has done so successfully—the ability of mediation to achieve a neu-
tral and fair process.1®¢ From theoretical analyses of why mediation works
to training manuals and how-to books, the literature of the field is saturated
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with the language of neutrality. It is presented as a central tenet of ethical
standards for practitioners!’ and as the reason the field can offer proce-
dural fairness. In this way, the neutrality of an intervener is offered as the
guarantee of a fair process. According to this discourse, eutrahty makes
possible the resolution of disputes through a truly democratic | process of
empowered, participatory discussion and self- determined dECISlOI‘l making
by parties. It thus maintains its hold as the sacred fabric of medratron in the

United States.
NEUTRALITY’S LEMITATIONS

Over the past two decades, as a mediation researcher, teacher, trainer, and
practitioner, I have witnessed what many refer to as the “magic of media-
tion”13 as it seemingly lives up to its promises of empowerment arid mutual
engagement in democratic dispute resolution. I have also seen 1ts ability to
replicare disenfranchisement. Given its capacity for both, can an interroga-
tion of the underlying principles and practices of mediation unearth identifi-

able patterns as to who is being better served by mediation’s commitment
to neutrality? Will it illuminate ways in which this is being carried our by
mediators? How might increased understanding in these areas lead to mearn-
ingful changes in theory and practice? These are some of the questlons that
are driving my research.

This task has required examining the environment in whlch med1at10n
is practiced. In 2007 as [ write, U.5. society—similar to all nme periods
throughout its history——continues to be stratified, with resources differen-
tially distributed based on socially constructed social group membershrps
such as age, ability, class, gendes, race, sexual orientation, and religious
heritage and affiliation. 19 Access to housing, employment, bank loans, edu-

cational opportunities, and health care are unevenly divided among social
groupings.?’ :

In such a society, mediation is challenged to consider its relationship
to stratification. This is both problematic and necessary for a field that is
concerned with procedural fairness and neutrality. Yet, for the most part, the
field has failed to respond ar all, ler alone successfully, to this challenge.?!

. . . . - . 22
Instead, it has lacked a sufficient critical analysis of social justice** concerns
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as well as the necessary intervention techniques to assist in navigating the re-
alities of inequality. And those whose works have scrutinized mediation with
an eye to social inequities and power imbalance (who have been fortunate
enough to have them published) have come almost entirely from outside the
field. This gap in the scholarship speaks to the strength of the master narra-
tive?? of neutrality within the field.

Seeking to address this gap, I conducted a literature review of the field
and identified themes relating to neutrality that are outlined below. Then,
they are unpacked more fully in an exploration of an actual case. Criti-
cal theory provides a useful lens for analysis, and it illuminates both the
centrality of neutrality to mediation as well as its ability to reinforce larger
social inequities. The four themes relating to the problems of neutrality are
as follows.

1. An approach to mediation organized around the principle of neu-
trality assumes that all parties have equal access to narration in mediation.
In other words, this assumes that all parties feel equally comfortable and
capable of raising any topic, the mediators will treat all narratives in the
same fashion, and, therefore, all narratives have an equal chance of being
addressed, Recent research has demonstrated that this is not the case specifi-
cally with respect to age, gender, and race issues.?*

2. The second theme emerges directly from the first. Both qualitative and
quantitative research demonstrate that parties have disparate procedural
and substantive experiences in mediation.2’ Therefore, symmetry and neu-
trality fail to offer symmetrical experiences, and those who belong to groups
in society with more power are often further privileged in mediation.2é

3. The belief in neutrality results in diverting attention from the likeli-
hood of mediator bias by assuming that it does not occur unless it is proven
otherwise. This faith in neutrality belies research findings regarding the com-
monplace experience of bias in this society.”

4. The realities of those who experience systematic inequality in society
do not drive the research agenda, intervention strategies, or models for me-
diating (which I believe explains why there is an assumption that a neutral
approach to mediating is universally useful and applicable).?8

A critical interrogation of neutrality reveals that not only despite its
use but directly as a result of its imposition, those with greater power can
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become more enfranchised in mediation than those with less power. 29 This
observation serves as the focal point for examining the four themanc prob-

lems of neurrality.

First, let us examine how narrative processes work within medlatlon
Despite the mythology and common rhetoric of mediation as merely an al-
ternative forum for solving problems, in actuality it is a complex process of
story facilitation. The ability to tell one’s story in a mediation—to describe
the events and circumstances involved—and to bave this responded to and
built upon by others is a key unit of power. Therefore, it is participation in
a legitimized narrative that provides one empowerment in this setting. And
the mediator’s facilitation of narratives influences whose stories are told,
responded to, and built upon.?

If a story is not fully told in mediation, it cannot be adequately engaged
with, and therefore it will be left out as the parties develop a plan for the
furure. Such a plan is commeonly referred to as the medlanop agreement
and is actually a future story. The results, then, of the underdev?elfoprnent of
one’s story about the conflict leads to disenfranchisement in co-constructing
a future story.3! This issue relates to the second theme of problems associ-
ated with neutrality: that the results actually are frequently zisyrnmetrical
in terms of both procedure and outcome. Mediators’ microle\jfel decisions
about questioning, summarizing, and other typical strategies sighiﬁcantly in-
fluence story development.®? There is a direct correlation between mediator
decisions and whose stories dominate not only the discourse of : a session but
the outcome as well. In fact, one study reveals that in more than 80 percent
of the cases researched at numerous mediation centers, the medlators fa-
vored the story of the first party to speak and that the final agreements were
designed in accordance with this speaker’s narrative framingi o;f the con-
flict.33 What was found was that it is the mediator’s reliance on tiurn—taking
that discursively reinforces the first speaker’s story, and this reinforces the
second speaker into a defensive position. The mediator responds.to accusa-
tions and then the turn-taking, based on symmetry, establishes a p'attern that
interferes with an ability to narrate a different story of what has occurred,

“one thar comes from the second speaker’s own perspective.

Thus, a mediator’s assumption that all parties have an equal opporrumry
to narrate actually serves to undermine their full narration and participation.
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The pattern of the domination of the first speaker is only one of several rea-
fons why some stories are more fully engaged with by mediators. Another
is that those stories that resonate with larger cultural stories—tl;e master
narrative—in society have reinforcement and are more easily understood
and identifiable since they are mirrored by the culture at large, 34
Story facilitation strategies privilege stories that resonate with the mas-
ter narrative in a number of ways.?® For example, mediators strive to achieve
neutrality by alloting the same amount of time to speak to each party. How-
ever, this often results in privileging the speaker whose story is mos; easily
understood by the mediators. This description of events does not requirz
detailed explanation and justification because it reflects the master narrative
and therefore resonates with their experience.3¢ The facilitation and elabo-
ration of a counternarrative®” often require additional time and patience for
'those unfamiliar or uncomfortable with the essence of it. Despite this and
in the service of symmetry, mediators often use the party who needs less
storytelling time and support to have their story fully told and understood
as a baseline for the amount of time each party gets to speak. This focus on
‘symmetry undermines full access to storytelling and story development, and
in this way it limits access to complete participation, empowerment, and
decision making in mediation. Ironically, then, with an inherent asyml;etry
in their storytelling needs, many participants are faced with a process and
outcome that structurally determine the perpetuation of inequality because
of the focus on neutrality and, specifically, symmetry.

A look at an example may bring to life these concerns with neutrality
as we move from abstract discussions to the way they play out in a real
session. In this case, ali the problems described above occurred as the par-
ties attempted to narrate their stories. In a mediation between a tenant and
an apartment manager, despite repeated attempis by two people who are
Latinas® to engage in a narrative about the negative racialization?? of the
Puerto Rican tenant, this story (basically one of racism) never fully emerged
during the mediation. As a result, the agreement made by the two partici-
pants {one of whom is a White Anglo*® and one of whom is a Latina) was
not based on this underdisclosed story.

In fact, six months later the Latina participant reported that the media-
tion had not taken care of what she had considered the “real problem™: being
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negatively racialized at her apartment complex, which had lead EQ false ac-
cusations, misleading police reports, and threats of eviction. Concejrris about
and experiences with racism were at the center of the narrative thajt was not
fully told or dealt with during the mediation. The story that had béen fully
articulated and built upon was abour accusations of rule violationé; this was
the story presented first and by the White Anglo party. The Latina party, who
spoke second, spent much of the session defending herself against what she
stated were false accusations. The narrative about the future—the agreement
that was reached—was primarily about rules violations as well.

In the end, the Latina tenant was pleased to have her “name cleared”
with the manager for not having violated the rules, but she was éi{;o disen-
franchised both procedurally and substantively. At the same time tbe White
Anglos associated with the mediation—the apartment manager, jorie of the
mediators, and all the residents of the apartment complex who weré affected
by the mediation agreement—did not have to deal with the Puerto Rican
party’s experience of being negatively racialized. In effect, then, the media-
tion resulted in White Anglo racial privilege in the procedures and in the

substance of the agreement reached.

In this case, the pattern of the speaking order influenced narrative domi-
nation. What of the pattern of domination by those stories thét§ resonate
with the master narrative? In this case, the narrative about negajtifve racial-
jzation, and racism was repeatedly interrupted by a narrative ibbut rules;
this included discussions about the rules of a rraditional mediation process
as well as discourse on rules in society at large. I argue that this is not cir-
cumstantial or random; rather, it was a manifestation of a thematic in the
master narrative that is replicated in mediation as it is elsewhere in society.*!
The master narrative is saturated with the valorization of rules as we are a
«nation of laws not of men.” I argue that this thematic of the masrer narra-
tive gave strength to the discussion of rules violations in the mediation as
problems worth discussing and solving. !

Accusations of racism, however, do not resonate with the master nar-
rative. This is not surprising since the master narrative reflects the experi-
ences of White Anglos and not of people of color and therefore essentially
reflects and legitimates the viewpoints and interests of those in power and

then frames them as universal. A direct result is the belief perpetuated in the
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master narrative that racism is a deviation from the norm; that it does not
exist unless it violates a law, can be proven, and was fntentional. 42 There-
fore, the functioning status quo is to assume that racism is not at play unless
a narrative can properly justify that it actually exists. Despite the assumption
of fairness imbedded in a “colorblind” approach, in reality what results is
that stories that do not acknowledge racism are favored, placing additional
burdens of proof on narrators describing racism. Forsaking any apprecia-
tion for the reality of an uneven playing field, a colorblind assumption hides
the fact that racial stratification can be reinforced by aracial rules.*? Instead,
this dominant narrative promotes a belief that “the exercise of racial power
- .. [is] rare and aberrational rather than as systemic and ingrained . .. [a]
deviation by a conscious wrongdoer from otherwise neutral, rational, and
just ways of distributing . . . power”44

Therefore, telling a story about the reality of racism is a counternar-
rative, and in order to be seen as legitimate and resonant with the master
narrative, such a story must provide proof of intentional race-based harm
and a violation of a law. Strikingly, even in this dispute resolution forum,
which does not require proof and does not engage in the official impaosition
of the law, the master narrative on racism and law invaded and irmpacted
the storytelling process.

In this case study, the narratives about rules immediately and systemati-
cally followed attempts to engage in the narrative of racism. The mediators
and the parties then proceeded to build upon the stories of rules and leave
behind discussions of racism. Once again, neutrality was both procedurally
and substantively a culprit in this domination of rules narratives over the
narrative of racism. Time after time when the issue of race or racism was
raised, the topic was changed to note that apartment complex rules and Fed-
eral Fair Housing laws were applied symmetrically and in accordance with
a colorblind approach and that therefore racism could not have occurred.
This repetition disrupted and finally ended all narration on race that had
been undertaken by the Latina party and the mediators. In addition, during
a mediators’ caucus when discussions ensned about the need to address the
story of racism with the parties, the mediators were reminded of the norm
of giving equal amounts of time to speak by the mediation coordinator as
a way to ensure neutrality. He pointed out that since the White Anglo party
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had already spoken less, it could be problematic from the standpoint of
procedural fairness and neutrality to pursue further conversation’ with the
Latina party. '

This demonstrated a common pattern, that the narration structure of a

session uses the person speaking from the master narrative to set the stan-
dard for the entire session. For example, here the coordinator assumed that
if one participant had concluded telling her story in a certain amount of
time, then the other participant should only receive approximately the same
amount of time to speak. Otherwise, ironically, in mainstream mediation
practice it is argued that the mediators are creating an imbalance a:nd favor-
ing one party over another. In this case, the participant who sp{)k;e English
as her first language and was telling a story of rules that resonated with
the master narrative completed her story more quickly than did the par-
ticipant who was speaking English as her second language and was telling
a counternarrative. Holding the entire mediation in English and then using
the Anglophone’s time frame as the standard is a way in which an attempt
at symmetry—without accounting for the realities of each party and each
mediator—privileged the Anglophone party at the expense of the Spanish-
as-a-first-language speaker. :

The mediators’ lack of attention to (albeit due to a lack of knowledge
of) the impact of neutrality on reconstituting racial and linguistic p;rivilege is
also reflective of the master narrative. The faith that symmetry and equidis-
tance are salves for inequality does not provide mediation practitioners with
the theory or tools they need to tackle the realities of mediating in a stratified
and multiculeural society. Since “racism is embedded in our thought pro-
cesses and social structures . . . [and] the *ordinary business’ of society-—the
routines, practices, and institutions that we rely on to effect the world’s work
... [then] only aggressive, color-conscious efforts to change the gwfay things
are will do much to ameliorare [this] misery.”** Recognizing this, then, chal-
lenges the mediation field to rethink the place of neutrality in light of the

reality of racism.

The findings of other studies should add to this call. Strikingly disparate
results from mediation for White Anglos and people of color emerged from
the findings of quantitative research conducted by the schools of law and
sociology at the University of New Mexico in Albuquerque. In their study,
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parties of color consistently fared worse than White Anglo parties whether
they were the plaintiff or respondent in small claims mediation, and these
results were more extreme than in the adjudicated cases to which they were
compared.*¢ These data are consistent with other findings on disparate out-
comes from mediation that have uncovered the pattern of reconstituting
privilege along group membership lines.*?

The final theme of the problematics of neutrality is clearly elucidated by
what has been previously outlined: the realities of the lives of those experi-
encing systematic racial inequality in society do not drive the ways in which
mediation has been designed or functions. Therefore, it is not surprising to
find chat the majority of mediators are from racially privileged backgrounds;
further, we find that most who are published and practicing in the United
States are White adults who are middle class, able-bodied, and Anglophone,
for example.*® Therefore, many of the counternarratives attempted by par-
ties in mediation will not reflect the life experiences of a mediator nor reso-
nate with the master narrative. Rather than responding to the needs of each
participant to fully tell their story of the conflict, an emphasis on neutrality
actively perpetuates unequal access to storytelling, causing the colonization
of counternarratives and the disenfranchisement of their narrators.

CALL FOR CHANGE

When we look beyond the mediation room it is noteworthy that the scholar-
ship and research agenda of the field has not made even peripheral, let alone
central, the concerns of those who are systematically discriminated against
in society.%? Universalizing the experiences of those in higher power groups
has been a pattern of the vast majority of research—ironically, a discrepancy
inconsistent with the rhetoric of neutrality and symmetry.

I do not argue that this flaw is intentional. However, in the long run,
perhaps that is a moot point as it once again steers us to engage in the
master narrative’s definition of discrimination. Instead, my research has fo-
cused on identifying some of the ways in which not attending to the realities
of inequality have perpetuated it. By implicating neutrality in this and by
demonstrating how strategies carried out in its name structurally determine
inequality, a centerpiece of mediation theory and practice is challenged.

Whither Neutrality?;

Once we consider the impact of people’s material realities on: their par-

ticipation in mediation and its outcomes, we begin to make a paradigmatic

shife away from neutrality. As we move from assuming that neutrality and
its components symmetry and equidistance are universally valued and ap-
plicable, the dispure resolution field faces new research questions and new
possibilities for intervention. o

Uncovering the political nature of facilitating narratives in mediation
has demonstrated that relationships between all the players m_the room
are often asymmerrical, and so mediators need to be prepared to intervene
asymmetrically to offer full access to storytelling and story construction to
each participant. With this knowledge, research questions then émerge re-
garding how to create intervention models and train mediatdrsf to under-
stand the politics of story facilitation and how to develop strategies that can
effectively interrupt oppression dynamics within a session. .

Given these indictments of neutrality, we must consider, “whither neu-
trality?” Additional research is needed to further investigate thé problems
fostered by efforts promoting neutrality. And we must exploreiwhat teach-
ing and training methodologies, models of intervention, and programmatic
structures might best respond to the needs of parties who comt% from differ-
ing positions and identities within society. .

The research findings point to the importance of provxdmg mediators
and mediation program coordinators with both theoretical and practical
tools for facilitating the narratives in a mediation from a critic;zilz (race) per-
spective. In addition, they need an in-depth understanding of narrative the-
ory and processes; learning how stories are constructed and how facilication
technigues can foster or hinder story development. Ona programmatic level,
mediarion centers may want to consider structural changes ba’sed on the
assumption that the participants attend mediation with d;fferent needs and
resources, specifically with regard to narrative participation. Therefore hav-
ing a diverse pool of mediators who can mediate in a number of languages
is particularly important.

Just as important is in-depth training on issues of oppression. If media-
tion training is grounded in a social justice approach to critical race me-
diation, interveners could learn how to mediate with the assumption that

racism and other forms of oppression are commonplace and that privilege
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is more likely than not to be at play in a session. This will require teaching a
counternarrative—that the status quo is not neutral or colorblind and that
symmetry does not invariably create equality in a mediation process.

What we must still research further are the techniques and strategies
that mediators can apply for disrupting oppressive narrative processes. It
is this, much more than merely understanding and appreciating the theory
and values behind social justice mediation or critical race mediation, which
can prepare mediators to encourage and protect full storytelling for all par-
ticipants. Finally, as part of training and ongoing support for mediators,
opportunities for reflective practice could provide rich learning experiences.
The use of videotaping, jointly analyzing interactions with one’s co-mediator
and coordinator, and receiving feedback from role-players and, most impor-
tantly, from actual disputants can foster constructive critique and encourage
experimentation.

New questions for investigation have emerged out of my research related
to identity, power, and conflict narration. We are in need of furthering our
study of the relationship between these elements in mediation if this method
of dispute resolution is to serve all parties based on the realities of their
lives. Historically, the field has underserved large segments of the popula-
tion, making it urgent that mediation participants themselves help to define
the research agenda for the field and not remain invisible or merely become
objects of study. In fact, there is a role in research for listening to those who
are not choosing to come to mediation. And if we do not take these new
paths as researchers, then whose interests will our research serve?3?

Dispute resolution educators are challenged to introduce students to
mediation by presupposing that racism and other forms of oppression are
tied to the participation of both the mediators and the parties to a conflict.
We must search for new and creative ways to generate understanding that
these experiences are intertwined. How might this objective influence our
teaching modalities? What texts can we include in our introductory and
advanced courses on mediation, dispute resolution, and conflict theory that
can encourage critical thinking about these issues? An introduction to ¢riti-
cal race theory could provide a new generation of students a useful prism
through which to view mediation and, I hope, invigorate ourselves as well
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to creatively take on the challenge of eradicating racism and other forms of
oppression from mediation practice. :
All these recommendations require that we turn away from ei focus on

neutrality and symmetry, building a counternarrative to that themanc im-
bedded in the master narrative. As scholars, educators, and practitioners we
are conduirs for narrative advancement; the question becomes, In the service
of which narratives will we work? There is no room for neutrality in the
answer (o that question. B
There is a rising awareness—a more visible critique of neutrahty un-
derway from within the mediation movement than ever before “There are
several facrors influencing this development. Previously, cr1t1ques of neutral-
ity from within the movement were ignored or ostracized®? as:irrelevant
or undermining to the growth of a movement. Although some mediation
scholars and practitioners, overwhelmingly people of color, have long ar-
ticulated the problematic nature of a lack of attention ro cultural and power
inequities in mediation, their voices have not set the research agencia for the
field. This must change if the field is to reflect and serve all members of our
communities. &
Interestingly, as the field has begun to reach maturiey through its insti-
tutionalization in society®? the attending security has fostered opportunities
to reflect and critique from within the mediation movement. This is increas-
ingly being valued within the field. Note, for example, the Symposmm on
Intentional Conversations about Race, Mediation and Dispute Resolution at
Hamline University School of Law, annual conferences on Ehmmatmg Bar-
riers to Minorities in Dispute Resolution at Capital University Law School,
and the Seventh Annual Facilitated Discussions on Racism and COI‘I.ﬂlCt Res-
olution at the Association for Conflict Resolurion conference 1 m :Fall 2006.
The field has become secure enough that inside critiques are not considered
threats to its relative stability. This bodes well for furthering a/ research and
practice agenda that scrutinizes and deconstructs neutrality. However iralso
denotes thar such efforts are likely to stay as relatively contained counter-
narratives, with the thematic of neutrality being buttressed by the master
narrative throughout all of sociery’s cultural and institutional apparatuses—

even dispute resolution.



